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' ’\ THE COMPTROLLER AENERAL

CIECISIQN OF THE UNITED BTATES
"34A) WABHINGTON, O.C. 20540
" .
FILE: B-1B89646 DATE: December 13, 1977
MATTER OF: 011 Country Matarials of Houston, Inc,.
DIGEST:

Government' s alleged failure to provide
proterter with IFB ameudments in time for
protestcr to subnwic timely bid provides no
basis for considering protester' late bid
where 48 bidders were soliciterd, 9 bids

ware tirely, and there is no indication

thzt low bid prices were unreasonable or that
contracting agency intended o preclude
protest.r from competing.

011 Country Materials of Houston, Inc. (0il Country), protests
the decision by the Fadoral Energy Administration (FEA), now the
Department of Enevgy ("0OE), that 0il Country s bid submitted in
reapense to invitation for bids (1FB; 13-70125 was recelved latc
and could not be contidered fur award,

According to DOE the IFR and 3 awendment s were issued to
48 bidders on the wni.i:3 1list. Bid opening was scheduled for
10 a.m., May 24, 1977.

On May 16, a repr:zenchifve of 011 Country telephoned the
FEA contract specialis. in charge of . the procurement and stated
that 0il Country had ruceived amendment numbar 3 but not the
first two amendments. 1lhie FEA contract speciulist suggested
that 0il Country have o local Washington reépresentative pick up .
the 2 amendments or ar:-ange for thedr expedited delivery. 011
Country rejected this suggestion. On the m=me day, the contract
specialist hand-carric! the amendments to tha post office and mailed
them to Q0il Country.

011 Country's bid was received at FEA's Qffice of Procurement
at 3:10 p.m., May 24,0r after the time st for bid opening. The
envelope containing 0Ll Ceuntry's bid had a postage meter stamp
dated May 20, 1977. 7The bid had not teen sent by registered cr
certified m;il, and the postage stamp had not bren canceled.
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Following vhe receipt of 011 Country's lnte bid, FEA conducted
an investigation to determine whather the late receipt was due to
Government mishandling. Wkile the investigation did not establish
the exact time the bid was receivasd at the FEA mailroom, it produced
no evidence that the late receipt of 0il Country's ULid was due to
Government mishandling. JTn fach, the procedure for handliniy bids
for this procurement had heen modified to expedite delivery of the
bida to the bid opering room, )

DOE states that Becfion 1-2.303 of the Federal Procurement
Regulationa (FPR) (1964 ed, amend, 178) prohibits the congideration
of a bid recelved after th2 time set for receipt of bids except as
provided in FPR § 1-2,201 (31} (1964 ed. cmend. 178), which was
incorporated into the IFB in the "Instruction to Bldders."

FPR reads in pertinent part as foils.rs;

"LATE BIDS, MODIFICATIONS OF EIDS, OR WITACRAWAL OF BIDS

"(a) Any Lid received at tha office (esignated in the
solicitation after the exact tiwme specified for receipt
will not be consider2d unless it is reeccived before

awvard is made and either: (1) it was sent by registered
or certified mail nct later than the fifth calendar day
prior <o the date specified for the rcceipt of bide (e.g.,
a bid submitted 1n response to € sclicitation recuiring
receipt of bids by the 20th »f the month muet have

been mailed by the 15th or earlier); or

"(2) It was sent by mall (or telegram if authorized) and
it ig dateriiined by the Govarnment that tle late receipt
was due solely to mishandling by the Governm:nt after
receipt at the Government Iinstallation,

] * * B *

"(¢) The only accueptable evidence t« estibllsh:

(1) The date of mailing of a late bid, moiifiscation.

or withdrawal sert cither by registered.pr coirified
mail is the U.S. Postal Servie~ postmarkor the

wrapper or on the original receipt from'the U.3,

Postal Service. If neither postmark sli~s a legible
date, the bid, modification, or withdrawal shall be
deemed to have heen mailed late. (The ?grm 'rostmark'
means a printed, staenmped, n otherwise placed 1apression
tha.. is rexdily ideatifiable wichout furtier action as
having been suppiied and affixed on Lhe dota of mailing
by employces of the U.S., Postal Service.)"
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DOF' noints out that since 041 Country's bid had not teen sent by
reglstered or certified mail, not later than the f£ifth calendar day
prior to the date specif{ied for receipt of bids, there was no
acceptable evidence which established that 0il Country's bid had
been mailed, nor was there any injication that its late .eceipt

was due to mirhandling by the Government after receipt at the
Government installation. Accordingly, FEA had no cheice bLut to
reject 041 Councry's bid.

DOE further argues that the fact that 0il Country received the
first tvo amendments several days before bid opening provides no
basis for accepting its late bid. FEA's contiac% specialist attempted
to expedite distribution of the amendments to 011 Country, and there
i8 no indication of nny deliberate attempt to preclude 0il Country
from:competing. Monreover, 0il Country chose not to arrange for a
more expeditious method for acquiring the amendwents or for trans-
mitcting its DL14.

DOE contends, alternatively, that since 0il Country did not
proteat the late receipt of the amendments or the time eet for
bid opening, an alleged impropriety in the solicitation, until after
bid opecing, its protest ig untimely under GAC's Rid Protest
Procedures, specifically 4 C.F.R. § 20.2(b)(1) (19:7), which reads
in part a8 follcws:

"Prélests based upon alleged improprieties in
anv type cf solfcitation which are apparent
prlor to bid opening or the csosing date for
receipt of initial propusals shall be filed
prior to bid opening vr the clocing date for
recelpt of initial propoeils.”

According to 0il Co&ntry, it requested that FEA fﬁf%idx
it with copiles of amendmerit:, 1 and 2 two weeks before bic opening,
and at no tame did FEA suggest that an Oil Country represcntative
come to Washington to pick up the amendments. O03ii Country states
further thart its late bid should have been considared since the re-
quested amendments were rnceived only 4 aays prior to bid opening
hecause of a Ouvernment delay in responding to 01l Country's
request, and its hid was muiled the same Jay the amencments were
received. The essence of 01l Country's provest is taat ite bid was
late becausa of Government inaction, O0il Country does not protess
ti:. bid openiing date or allege other improprieties in t,»» IFE.
Coniiequently, its protest is timely.

i!
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For the revasons stated above by DOE, we agree th2t 041l Coun:r's
bid wss late and consequently it should not have brea considered. 1In
this regard, we have held thot:

"# % * yhere the method of solicitation in fact
provided adequate competition and reasonahle prices,
the failure to solicit a particular bidder, or the
failure to solicit him in time for him to submit
8 timely bid, does not, absent a showings, of a deliberate
intent tu exclude that bidde:, afford a mufficient basls
to cancel a solicitation or question an otherwise proper
award. 49 Comp, Gen. 707 (1970n); B-155319, Mavember 20,
1964; B-177952, Marck 28, 1973; cf. B~-174619, March 27,
1972." B-17£367, November 5, 1973.

In the instant case, 43 bidders were solicited. Nine timely
bidse were received, which indicates tha* there was adequate com-~
petition, Air Inc., B-188780, -September 15, 1977, 77-2 CPD 192,
There 1s no evidence that the low bid prices were unreasonable.
Although there 1g a conflict in the record as to when Oil Country
asked FEA to provide 1t with copiles of amendments 1 and 2, theie 16 no
showing that FEA deliberately tried to preclude 011 Country from
competing.

Bascd on the foregoing, the protest . s denied.
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naput?" Comptroller General
of the Un.. * States






